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Background

Improving Corporate Governance

In 2011 The Energy Chamber of Trinidad and Tobago (ECTT)
embarked on an Inter-American Development Bank (IADB)
initiative aimed at “improving the practice of corporate
governance in private and public companies in Trinidad and
Tobago to facilitate the creation of an ethical, non-corrupt
business environment that will reduce excessive levels of risk
and promote a competitive and stable economy.”

Forcompanies to improve their corporate governance practices
they must first assess their current corporate governance
practices in relation to the legal requirements of Trinidad &
Tobago andinternational best practice. Best practice references
include the OECD Principles of Corporate Governance, the
OECD Guidelines on Corporate Governance of State Owned
Enterprises, the Corporate Governance Guidelines and
Principles for Unlisted Companies in Europe developed by the
Confederation of Directors Associations (ECODA), the
f Finance State Enterprises Performance Monitoring
ind the Trinidad and Tobago Corporate Governance
S). See Appendix 1.
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Corporate Governance Maturity Framework
oped to provide this guidance in Corporate
e practices firstly to member companies of the
hamber of Trinidad and Tobago and secondly to the
s community of Trinidad and Tobago.

Following the OECD Principles of Corporate Governance, 2nd
Edition, 2004 (p.11) we adopt the definition:

“Corporate governance involves a set of relationships between a
‘company’s management, its board, its shareholders and other
stakeholders. Corporate governance also provides the structure
through which the objectives of the company are set, and the
means of attaining those objectives and monitoring
performance are determined. Good corporate governance
should provide proper incentives for the board and
management to pursue objectives that are in the interests of
the company and its shareholders and should facilitate effective
monitoring”

In its Principles of Corporate Governance, The OECD has
stated:

“Together with guiding corporate strategy, the board is chiefly
responsible for monitoring managerial performance and
achieving an adequate return for shareholders, while
preventing conflicts of interest and balancing competing
demands on the corporation.”

The maturity framework, grounded in international best
practice and customized for the Trinidad and Tobago context
addresses the specific corporate governance practices relevant
to three (3) types of organizations:

1. Closely Held Company(CHC),
2. Listed Company? (LC) or
3. State Owned Enterprise® (SOE).

This Corporate Governance Maturity Framework will
provide the essential guidance for the Directors, Board
Members, CEOs and Senior Managers of these organizations as
they work towards a higher level of best practice maturity in
corporate governance.

OTHER GUIDES IN THIS SERIES INCLUDE:
Orientation guide for new directors

Corporate governance - frequently asked questions

Corporate governance - legislative guide

1 Private: Majority of shares are held by one or a few owners.
2 Companies listed on a stock exchange.

3 Organizations where the Government of the Republic of Trinidad and
Tobago has controlling interest.



The Corporate Governance Maturity Framework

The Corporate Governance Maturity Framework (see Figure
1) provides an understanding of your performance on the
following six (6) key areas of corporate governance based
on applicable legislation and most widely accepted
international principles.

I, Board Roles
Il. Board Composition
. Board Tasks
V. Board Processes
V. Disclosure and Transparency

V. Relations with Shareholders

Fach key area is further defined by twenty four (24) corporate
governance indicators. The framework is customised for
three ownership structures i.e. Closely Held Companies, Listed
Companies and State Owned Enterprise.

Each of the 24 indicators is structured at four (4) levels of
maturity providing a clear path for Chairmen, Directors and
CEO’s to move from basic compliance with legal requirements
(Level 1) to advanced governance practices (Level 4).

The maturity levels are defined as follows:

LEVEL 1: Complying with legal baseline.
This level speaks to legal requirements related to the specific
indicator (within the jurisdiction of Trinidad and Tobago).

LEVEL 2: Understanding needs to

professionalise corporate governance.

At this level an organization has understood the benefits
associated with this governance dimension and has
developed a formal procedure to address it.

LEVEL 3: Significant concrete steps.

At this level there is evidence that the organization has acted
on or implemented the formalised governance procedures
of Level 2

LEVEL 4: Advanced governance practice.
At this level the organization has mastered the corporate
governance practices.

The Corporate Governance Self- Assessment Tool

(go to www.energy.tt) uses this framework to provide
companies with a clear understanding of current maturity
levels, while this guide can be used to better understand the
factors involved in moving to the next level.




FIGURE 1 Corporate Governance Maturity Framework

Il. Board

I. Roles Composition
1. Division of Roles 4. Appropriate Composition
I 2. Duty of Care 5. Choosing Directors
3. Duty of Loyalty 6. Independence of Oversight
7. Number of Directors

lll. Board Tasks - IV.Board Processes
8. Directing, Delegating, & Monitoring 14. Separation of Chairman and CEO

9. Risk Oversight & Audit Committee 15. Frequency of Meetings
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11. Conflict of Interest 17. Board Charter & Committee TOR
12. Compliance Function 18. Code of Ethics
13. Whistle-Blower Policy 19. Evaluation

VI. Shareholders

23. One-Share-One-Vote
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How to Use this Guide

This framework guide is designed primarily for Chairmen,
Directors and CEO's of Closely Held Companies, Listed
Companies or State Owned Enterprise who are interested in
moving their organization towards best practice in corporate
governance.

For Closely Held Companies this guide assumes that these
companies are mature companies and already make a
distinction between the roles of owners, managers and
directors.

The guide is organised around the 24 indicators of the six
key corporate governance areas and is designed to provide
support as you engage in the three (3) phase process (Figure
2) of building your corporate governance practices.

In Phase | users complete the Corporate Governance Self-
Assessment and receive a report on their performance on the
24 corporate governance indicators rated at Level, 1, 2, 3 or 4.
With this guide the user can identify specific indicators that
they need to improve in the short term (<18 months) and long
term (3 years).

In Phase I, once areas for development are identified a plan
should be designed under the Chairman’s leadership and
presented to the Board for their discussion and final approval.

In Phase Ill, with board approval, the proposed plan should be
actioned and an evaluation can be conducted at the end of the
designated period in the form of an updated assessment using
the Corporate Governance Self-Assessment Tool.

Phase I:
ASSESSMENT

Step 1: Complete online Self-Assessment to
determine Level rating for 24 corporate governance
indicators

Step 2: Use Maturity Framework Guide to
understand best practice and identify recommended
actions for Level improvement

\ ¢

Phase 11: PLAN

Step 3: Work with Chairman to develop a phased
plan for implementing the improvement

Step 4: Board Approval for action implementation

¢

Phase 111: EXECUTE & EVALUATE
Step 5: Action Implementation

Step 6: Redo Self-Assessment (1 year
after) to measure improvement

FIGURE 2 Corporate Governance Practice Development Process




Each of the 24 indicators is presented on two pages as shown below.

PAGE 1

CORPORATE GOVERNANCE INDICATOR DETAILS

Maturity Levels 1,2, 3 and 4 requirements

Indicator 1 - Divislory/of Roles

Closely Held
Company

State owned
Enterprizses

Atleast2
DArectons.
havs bazn

#ppoinited.

Atlemt3
CArECtons.

L
understanding
read to
professionalize

The company has a
formal schedule of

matters resanved for
board dacklins

The company hasa
formal schedule of

matters resanved for
beard dacisions

The company hasa
formal schedule of

matters resanved for
board dacklins

L3:
Signitficant
conete steps

Aformal govemance
mechanism s established
teg famity coundl,
saparate stharholder
agreerment, or cther
WITTER ATaNgemants).

There board has.
developed a Charter and
all cormmittees hava terms
of refarencas.

There Is 2 writtan charter
that defines tha roles and
rasponsibilides of the
Minister, the Permanent
Sestary, the Boand and
the CEO a5 well a5 terms
of refarence for 31 Baard
comimitieas.

Different types of
organizations

L
Advanoed
gavernance
practice

The Board publishes a stalement ol
ts COTpOMats QOvamance practices
In accordan 2 with Natland or
International Corporate Gowarnancy
guidalines.

Disdosure of corporate govemancy
PpraCctkes as per Natland or
International COrporata Governanc
Code or Guidelines.

All of these conditions are fulfilled:

* there ks a publicly disclosad form;
schedule of spedfic areas and 1y

unwritten polky whan crrving d
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CORPORATE GOVERNANCE INDICATOR OVERVIEW

Description of Indicator
& Best Practice

Indicator Specific
Legal and Best
Practice References

Key Area
Colour Code

r with due diligencs.

hichit can ba:

ek b

¥ in gasdifath ard
exersising the care, diigence andizkil

- of 3 easzrubly prudens penan,

e OECTVIAL, PLA Chapesr 2201

e

aswel asirformed, rigorous 2nd cpsn

deai. An absence of oz information leach o weak decisian making processs.

Besr i

he shill:

v
knowledge, skill and qualfications.

Defined in Articles & Charters

The duty of care s embedied in asointhe

company’s artides, bye{aws and board charter. The byedaws,
charter o ather faunding and guidng decumens dascribe the
Information e which the boand has anight.

Skills of Board Membars

Nead i
foundaticnal sklls and that the board contains the right
range and varisty of spadialized krowledgs for analysls and
dcishon making. 1t s sipected that board members sngage
In contnuows prafessiond devdopment in order to reman
cument with thedr skills and knowledge.

Right to Information

The board has the right to dl Infarmation zbout the company
and must have access to High qualty un-biased information
required for dectsion making gnchuding professional advice 1o
them paid by the compan. It 15 goad practis for the bazrd
to specty the specfic mformation that they would Ike to have
presanted by manzgement Instasd of st lstiing the CECH

relates ta angwering thase

questions:

Diractars

Are the results that the baard drectad management
1o achieve far the cwners bang achieved?

Towhat axtent s the managermant’s strategy
warking?

What ara the risks thafzan endanger achlevement
afresults?

Tawhat axtent arthe cperations comglizntwiin
regulztions set b the board:

need ta jivest sufficient time to fulfill the role
Thera s no single right figure farwhat

days perma)

gh time but diractors c hat 24
ks aldzally the amount of time that needs to

b rwestey

Factors to Consider for
moving to the next
Maturity Level

-
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Indicator 1 — Division of Roles

L1:

Legal

baseline
Closely At least 2
Held Directors
Company have been

appointed
Listed Atleast 3
Company Directors

have been

appointed

State Owned Same as LC
Enterprises

meEnengy Chamber

Corporate Governance

L2:
Understanding
need to
professionalise

The company has a
formal schedule of
matters reserved for
board decisions

Same as CHC

Same as CHC

L3:
Significant
concrete
steps

A formal governance
mechanism is established
(E.g. family council,
separate shareholder
agreement, or other
written arrangements)

There board has
developed a charter and
all committees have terms
of references

There is a written charter
that defines the roles and
responsibilities of the
Minister, the Permanent
Secretary, the Board and
the CEO as well as terms
of reference for all Board
committees

L4:
Advanced
governance
practice

The Board publishes a statement on
its corporate governance practices
in accordance with National or
International Corporate Governance
guidelines

Disclosure of corporate governance
practices as per National or International
Corporate Governance Code or
Guidelines

All of these conditions are fulfilled:

thereis a publicly disclosed formal
schedule of specific areas and types
of decisions that the ownership or
coordinating entity is competent to
give instructions;

board members are not guided by
any unwritten political concerns, or
unwritten policy when carrying out
their board duties; and

disclosure of corporate governance
practices as per National or
International Corporate Governance
Code or Guidelines for SOE

W WwWw.
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1. DIVISION OF ROLES

The core functions of the board are to communicate with the owners, to guide executives,

CA Sections 60(b) (duty of
directors to manage company),
64(1) (number of directors), 84.(1)
(delegation of powers)

and to monitor the performance of the company. The board adds value by determining what

results are to be achieved; testing the assumptions and strategies that management develops
for achieving these results, monitoring and reporting to owners and communicating with
other major stakeholders while offering its advice to the executive on high level strategic

issues.

ECODA 2; ECODA 9; ECODA 9.4
ECODA 10; SOE.II.B; SOE.IILC

SEPMM Section 2

Best Practice — The board and management have distinct roles. There is a clear distinction
betweenthe decisionstaken by theboardandthe running of the business. Best practice
boards do not become involved in management or micro-manage decisions.

Appointment of Directors

The appointment of directors is a legal necessity that makes
the division of roles possible. For closely held companies a
minimum of two directors are required, while three are required
for listed companies and state owned enterprises.

Formal Schedule of Matters

A formal schedule of matters defines the board's decision
making powers and those powers delegated to management.
Management must understand that it answers to the board,
and that the board is there to give expertise and value-adding
input.

Formal Governance Mechanisms

For a closely held or family business, a clear distinction in
governance status must be made between the family and the
formal governance structures of the company. This means
having a family constitution or protocol outlining the
business objectives of the family, with defined roles for family
governance bodies, and their relationship with the board of
directors and key family policies relating to family members’
employment, transfer of shares, and CEO succession. The role
of the board, shareholder meetings, etc, needs to be fully
understood by family members.

meEnergyChamber
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Corporate Governance

For listed companies and state owned enterprises written
policies and procedures should exist for all matters covering
the governance of the enterprise including charters, by-laws,
and documentation for committees where they exist.

For SOEs these written policies clearly outline the powers and
responsibilities of the state in setting the larger strategic
outcomes and the board's relation with management. SOE
boards are not merely conduits for instructions from the
state but in effect exercise a role that is effectively identical to
a best practice private sector board and are able to exercise
their own judgment in decision making. The State Enterprises
Performance Monitoring manual (SEPMM) Section 2 outlines
the reporting relationships and functions of the related bodies.

Disclosure

Best practice involves disclosure of the firm's corporate
governance details, including members of the board and
management enabling relevant parties eg. shareholders,
government, the public and other stakeholders, to form an
opinion about how the firm's corporate governance compares
to a consensus standard (national and international).

Shareholders and stakeholders are then confident that
their interests are protected and their voice is heard on
important issues.

W WwWw.
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Indicator 2 — Duty of Care

L1: L2: L3: L4:
Legal baseline Understanding Significant Advanced
need to concrete governance
professionalise steps practice
Closely Held The duty of care is Not specified The board makes it clear All of these conditions are fulfilled:
Company embodied in the to management what - Board decisions are subject to full
company’s articles information is needed for debate and open discussion
or charter, and or its decision making. There
the board articles is a formal schedule on - The chair recognizes his/her
or charter what information the board  responsibility for fully informing
ought to get and thatis the board and takes the obligation
provided seriously by proactively providing

relevant information

- All board decisions are laid out in
advance in the meeting agenda with
specific questions that need to be
answered with all necessary supporting
materials. Such information is provided
with sufficient time in advance to allow
for study and consideration

- Requests by board members for
additional information are respected

Listed Same as CHC Same as CHC Same as CHC Same as CHC
Company

State Owned Same as CHC Same as CHC Same as CHC. The board Same as CHC
Enterprises demonstrates its duty

of care by demanding
information beyond the
minima

6/ DC7 WWW.energy.tt
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2.DUTY OF CARE

The duty of care is an obligation imposed on the board that they act on and take decisions on

a fully informed basis, and with due diligence.

To be “fully informed” the board needs high quality information on which it can base its
decisions. The information must also be complete, provided on a timely basis and uncensored

CA Section 99(1) (b) directs the
director and officer of the company
to act honestly and in good faith and
exercising the care, diligence and skill
of a reasonably prudent person.

OECD VIAQ, IPLA Chapter 22:01

by management. The board makes important decisions that are founded upon the best
possible available information, as well as informed, rigorous and open debate. An absence of

good information leads to weak decision making processes.

Best Practice — Acting with “due diligence” means that directors need to responsibly apply
theskillstheyreasonably can be expectedto possess based on theircollective experience,

knowledge, skills and qualifications.

Defined in Articles & Charters

The duty of care is embodied in law and frequently also in the
company's articles, by-laws and board charter. The by-laws,
charter or other founding and guiding documents describe the
information to which the board has a right.

Skills of Board Members

Ensure that all members of the Board have the required
foundational skills and that the board contains the right
range and variety of specialized knowledge for analysis and
decision making. It is expected that board members engage
in continuous professional development in order to remain
current with their skills and knowledge.

Right to Information

The board has the right to all information about the company
and must have access to high quality unbiased information
required for decision making (including professional advice to
them paid for by the company). It is good practice for the
board to specify the specific information that they would like to
have presented by management instead of just letting the CEO
decide what is shared with the board. Requests from the Board
must be targeted to ensure that unnecessary time and effort
is not invested in gathering data that is not used by the Board.

Gee
mEnergyChamber Corporate Governance

Information is requested by board members through the
Chairman, who then requests it from the CEO.

Required information usually relates to answering these
questions:

1. Are the results that the board directed management to
achieve for the owners being achieved?

2. Towhat extent is the management’s strategy working?

3. What are the risks that can endanger achievement of
results?

4. To what extent are the operations compliant with
regulations set by the board?

Time Investment

Directors need to invest sufficient time to fulfill the role
with sufficient care. There is no single right figure for what
constitutes ‘enough time, but directors can assume that 2-4
days per month is an ideal the amount of time that needs
to be invested.

Individual and Collective Responsibility
All directors need to decide for themselves, carefully taking

into consider all available information, when they vote on
board decisions.

W WwWw.
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Indicator 3 — Duty of Loyalty

L1:
Legal
baseline

Closely The duty of loyalty

Held is embodied in the

Company  ompany’s articles
or charter, and or
the board articles
or charter

Listed Same as CHC

Company

State Same as CHC

Owned

Enterprises

meEnergyChamber

Corporate Governance

L2:
Understanding
need to
professionalise

Board members have been
informed of, and are aware
of, their legal and fiduciary
duties under the Companies
Act. The board focuses
explicitly on the best interests
of the company above all
other interests when making
decisions

Same as CHC

Same as CHC

L3:
Significant
concrete
steps

There have been
proactive steps. There is a
written policy for related
party transactions and
dealing with conflict of
interest

Same as CHC

Same as CHC

L4:
Advanced
governance
practice

There have been proactive
steps taken to monitor and
ensure compliance with board
policies ensuring loyalty to
the company is practiced and
preserved

Same as CHC

There are no examples of the
SOE being forced to provide
products or services that goes
against the interest of the SOE,
without fair compensation

W WwWw.
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CA Section 99(1) (a) directs the director
and officer of the company to act honestly
and in good faith with a view to the best
interests of the company; Section 99(2) In
determining what
are the best interests of a company, a
director shall have regard to the interests
of the company’s shareholders. A director

3.DUTY OF LOYALTY

The duty of loyalty means that directors act exclusively in the interest of the company and its
shareholders and do not allow their personal, or any other singular, interests to prevail.

Sometimes referred to as a directors “fiduciary duty”this responsibility assumes the director

takes the role of a representative acting on the company's behalf and an agent who controls

the company assets.

Best Practice — The “duty of loyalty” requires directors to take decisions objectively and in the

shall also have regard to the interests
of employees to the extent that they
impact the interest of the company.

exclusiveinterest of the company. Any possibility of conflicts of interestare avoided by first
declaringanyinterestthat could conflict with that of the company,and then not taking partin

the decision involving the conflicting interests.

Awareness

Board members must be informed, and aware of, their legal
and fiduciary duties under the Companies Act.

For State-owned enterprises, the State, represented by the
sitting government through the office of Corporation Sole,
exercises ownership rights and should allow the board to
exercise its responsibilities and respect its independence. Both
the board and the line Ministry (as the representative of the
owner), understand that board members have a duty of loyalty
to the company (SOE). When the interests of the Company
(SOE) conflict with any other interests, for instance, those of the
sitting government or a political party, the board understands
that the interests of the company must take precedence. Board
members understand that they are legally bound to act in the
best interests of the company.

Board members must actively comply with their legal duty of
loyalty. They must be willing and able to confront managers
and/or other board members when decisions are potentially
in the interest of individuals contrary to the interest of the
company.

Transparency

All related party transactions should occur transparently and
at conditions considered at“arm'’s length’, i.e. independent, fair,
and avoiding possible conflicts of interest. Minutes should
show evidence that board decisions are informed by, but not
constrained by, any single interest (including government or
majority shareholder).

mEnergyChamber Corporate Governance

Monitoring Mechanisms

Systems and controls should be in place to safeguard the assets
and other interest of the company. These mechanisms allow
for a structured, transparent and fair resolution of any conflicts
between the board and the company, and in particular
any conflicts of interest and related party transactions.

For SOE's this would be demonstrated by either an independent
regulatory authority, or contractual agreements to provide
certain products or services at agreed upon and fair prices.
Annual reviews should be done on related party transactions
policy, and the systems that ensure the detection of abusive
related party transactions.

Disclosure

Declarations of interest by board directors ensure duty of
loyalty is maintained. For listed companies and state owned
enterprises public disclosure of related policies, transactions
and declarations should be made available.

CORPORATION SOLE

By Act no. 5 of 1973 (Chapter 69:03) , the Minister of
Finance was incorporated as a Corporation Sole. This is a
corporation constituted in a single person who, based on

the office or function of that person, is given corporate
status. As Corporation Sole, the Minister of Finance has
the same characteristics, rights, obligations, privileges and
liabilities of a corporate body.

www.energy.tt
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Indicator 4 — Appropriate Composition

L1: L2: L3: L4:

Legal Understanding Significant Advanced

baseline need to concrete governance
professionalise steps practice

Closely Not specified The owners and the  The board has conducted a gap The board has developed a

Held board recognize that ~ analysis of the skills it needs. board profile identifying the

Company the board needs Independent or non-family skills it needs and engages

appropriate skills members with professional in a proactive and systematic
and experience expertise or industry knowledge process for recruiting directors
to best fulfill its are on the board (or in case of
responsibilities smaller companies there is an

advisory board)

Listed Company Not specified  Not specified The board has conducted a gap The board has a system for
analysis of the skills it needs. It identifying its skills needs.
has identified the specific skills or
experience it needs and has begun  The majority of board
to staff itself with professionals in members are independent.
the needed areas. The board profile,

independence and
There are some independent qualifications of directors are
board members. There are publicly disclosed in printed
some members with financial/ literature or on the company’s
accounting/audit expertise website

State Not specified Not specified The board comprises individuals Same as LC

Owned who meet specific skill, experience,

Enterprises

and competence requirements and
are not merely political patronage
or ex-officio appointees. The SOE
has individuals with private sector
backgrounds

s See www.energy.tt
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4. APPROPRIATE COMPOSITION

The CA'is silent on the composition of the board
and the skills and experience of board members
although, having regard to the directors'duties at
Sections 60(b) and 99(1) (a) and (b) of CA it appears
implicit that in order to properly and effectively
discharge their obligations, a director must have the
appropriate competence and skill set to direct the

Boards will require different skill sets, experience, perspectives and
personalities to properly fulfill their roles. Board composition should be
adapted over time to the evolving needs of the company. The aim is to
maintain an appropriate balance of skills and experience, executive,

non-executive directors, and independent directors on the board.

Best Practice — The skills and experience of board members are
appropriatetotherequirementsofthebusiness.

Skill
Requirements

Owners and the board must make an effort to staff the board
with skilled and experienced directors. The board must monitor
the skills that it needs, identify gaps, and put in place an active
search for the right skills and experience. Such an analysis and
search should be done regularly and systematically.

Director Skills, Experience and Attributes for consideration:

Financial expertise, including finance, accounting and
audit procedures

=1

Relevant industry experience

(5]

Legal expertise

]

Representatives of key stakeholders

=1

International experience (if applicable)

=

Honesty and integrity

=

Gender distribution

Age and tenure distribution

In addition, for state owned enterprises, a majority of board
members should have private sector backgrounds. The statutes
governing some SOEs may specify required skills/experience of
Directors.

Gee
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management of the company.

ECODA 3 and ECODA 11

Independent Board Members

An independent director, characterized as being independent
in character and judgment, has no material relationship
with the company beyond their directorships. The owners
and board should make an effort to staff the board with
directors who are independent and have particular skills and
experience. For closely held and family owned businesses, this
means directors who are not just family members. For
state owned enterprises ideally there should be no, or only a
small minority, of government officials on the board. A
minimum of one (1) non-executive board member should
have a financial/ accounting/audit background.

Non-Executive Directors

A non-executive director does not hold an executive/
operational position in the company; they may or may not be
independent.

The larger unlisted enterprises (or unlisted enterprises working
towards a public listing on a regulated market) should aim
to add non-executive directors and preferably independent
directors to boards until they represent a significant proportion
of board seats (although the exact proportion will be a matter
for the judgment of individual boards).

Disclosure

The CVs of board members should be publicly disclosed and
available, for example on the company website.

24
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Indicator 5 — Choosing Directors

L1:

Legal

baseline
Closely Not specified
Held
Company
Listed Not specified
Company
State Not specified
Owned

Enterprises

mEnergyChamiber

oo
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L2:
Understanding
need to
professionalise

The appointment process
considers not just family
members, but people
who contribute an
outside perspective

There is a board profile
defining knowledge, skills
and experience required
on the board

Board members are
appointed in accordance
with defined board
requirements

L3:
Significant
concrete
steps

Appropriately qualified
family or company’s
outsiders are on the
board

The nomination process
ensures that proposed
directors meet the
criteria for serving on the
board

Same as LC

L4:
Advanced governance
practice

Formal written processes have been
developed to ensure that board
member selection is based upon
merit

Formal written processes have been
developed to ensure that board
member selection is based upon
merit

Board members are selected on the
basis of merit according to explicit
specific requirements and not just
according to political affiliation

W WwWw.
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5. CHOOSING DIRECTORS

Board members should be appointed based upon qualities that they bring to the board
and the company to help them achieve company goals. Qualities can be technical such as
financial skills, industry knowledge, legal expertise, or marketing expertise, but can also be

soft skills like leadership and motivation for serving.

CA (Section 64.1): in public
companies at least two directors
need to be non-executive.

Best Practice — The board member nominations process is formal, documented and
transparent. Board members are appointed based exclusively on merit.

Director Profile
Considerations for Individual Directors Evaluation are:

e  Knowledge: Governance, Finance, Strategy

o  Competence: Critical thinking and analysis,
decision making, interpersonal skills,
communication skills

e Behaviours / Attributes: Commitment, motivation,
responsibility, respect, honesty, integrity,
independence

Skills Required

See Indicator 4 - Appropriate Composition

Selection and Appointment Process

The board appointment process should be designed to find
qualified individuals. Formal written processes ensure that
the board member selection yields qualified individuals. The
process should be based exclusively upon merit and followed
in practice. A good selection process means the company is
able to attract the best possible talent to its board.

Board Evaluation

An effective board should regularly review its composition.
Boards should conduct an assessment of their strengths
and weaknesses, identify their needs, and devise a board
improvement plan to fill gaps as board seats become available.

Tes
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Director Selection and Appointment using best practice
involves:
v Identification of board capability gap - identification

of the knowledge, competencies and expertise the
board lacks;

v' Develop person specification - identify knowledge,
skills and personal attributes that a person needs
to close the gap

v" Develop a search plan

\

Interview candidates

v' Select best-qualified candidate and recommend for
election

v Election process

Nominations Committee

Nominations are the responsibility of the nomination’s
committee of the board, or of an independent committee. The
process may also have the involvement of independent
headhunters  and  professional ~ Corporate  Governance
organizations such as the Caribbean Corporate Governance
Institute (CCGI).

In Trinidad and Tobago a good application for maintaining
independence within the nominations process would be for
State Owned Enterprises to limit their selection from a
shortlist of candidates proposed by independent individuals,
committees or organizations.

Nomination Committees may be constituted temporarily. Itis most

important to follow a rigorous and transparent process so as to
ensure the best possible Directors are invited to join the Board.

W WwWw.
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Indicator 6 — Independence for Oversight

L1: L2: L3: L4:
Legal Understanding Significant Advanced governance
baseline need to concrete practice
professionalise steps
Closely Not specified Not specified There are independent or A significant number of
Held non-family members on the  directors are independent and
Company board independent views are actively
sought
Listed A minimum of two  Not specified There are independent Majority of board members are
Company directors must be members on the board that  non-executive, independent
independent non- actively contribute a biased directors. These members are
executive directors and objective view active contributors and, in fact,

are the driving force behind
the direction of the board

State Same as LC Not specified Same as LC Same as LC
Owned
Enterprises

www.energy.tt
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6. INDEPENDENCE FOR OVERSIGHT The CA proceeds on the basis that the

shareholders appoints the directors; the CA only
specifies in Section 64(1) that a public company
shall have no fewer than three directors, at least
two of whom are not officers or employees of the
company or any of its affiliates. There is no further
differentiation of types of directors; all directors
are fixed with the same statutory obligations and
responsibilities.

OECD VIE.O and SOEVI.C; ECODA 11.1; TTCGC

Independence is a quality that permits the board to make unbiased decisions in
the interest of the company. Such independence requires a sufficient number
of independent board members. This ensures that no individual or small group
of individuals can dominate the board's decision making process.

Best Practice — The board has sufficientindependence to allow it to exercise
unbiased oversight of the company.

Independent Board Members Definition of Independence

An independent director has no material relationship with Independent director definitions vary among countries.

the company beyond their directorships; characterized as Relationships or circumstances that may influence a director’s
being independent in character and judgment. For closely judgment may include:

held and family owned businesses, this means directors who

are notjust family members. The board should actively seek e Former employment with the company or

to have independent directors on the board. Companies with group within the last 5 years

more advanced corporate governance practices may have an
independent chairman as well.

e Hasor has had within the last 3 years, a material
business relationship with the company either
directly, or as a partner, shareowner, director, or

Open Discussion senior employee of a body that has such a
relationship with the company

The board should facilitate the open and objective discussion e  Has received or receives additional remuneration from

of issues. Potential biases and conflicts of interest need to the company apart from a director’s fee, participates in

be resolved in the interest of the company and not merely the company’s share option or a performance-related

in the interests of individuals, other related companies or pay scheme, or is a member of the company’s pension

stakeholders. scheme;

] ) e Hasclose family ties with any of the company’s
Non-Executive Directors advisers, directors or senior employees
e Holds cross-directorships or has significant links
with other directors through involvement in other
companies or bodies

A non-executive director does not have an executive/
operational position in the company and may or may not be
independent. Non-executive directors can contribute greater

e Represents a significant shareholder
impartiality in their judgments.

e Hasserved on the board for more than nine years

28
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Indicator 7 — Number of Directors

L1: L2: L3: L4:
Legal Understanding Significant Advanced
baseline need to concrete governance
professionalise steps practice
Closely Two (2) Directors A decision on board size Decision on appropriate The appropriate board
Held appointed has been made and is board size has been acted  size has been achieved
Company contained in minutes upon and movementin  and is being maintained
the right direction has
begun
Listed Three (3) Directors Same as CHC Same as CHC The board has at least 6
Company appointed members and does not

exceed 12 members

State Same as LC Same as CHC Same as CHC Same as LC
Owned
Enterprises

fes www.energy.tt
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7.NUMBER OF DIRECTORS Section 64(1) of CA prescribes a

minimum of 2 directors and in respect
of public companies not less than 3;
while the CA is silent on the maximum
number of directors, Companies
Registry generally restricts the number
of directors to 10

A typical range of board size would be from 5 to 10 members. Excessively small boards
have insufficient manpower and skills. Excessively large boards have cumbersome
decision making processes and may lead to some directors seldom making
contributions and therefore being non-effective. ECODA 3

Best Practice — The board size is appropriate for the requirements of the business.
Thereis nosingle optimal board size as the correct board size depends upon the
circumstances of the company.

Legal Baseline Number and Size of Committees

The number of directors should be guided by legal Board committees facilitate the effective handing of a greater
requirements. For Limited Liability companies this means at number of issues by allowing experts to focus on specific
least two (2) Directors who direct the business and affairs of areas and provide recommendations to the board, as well as

the avoidance of possible conflicts of interest. These
committees allow for subject-specific expertise on the
company’s operations and enhance the objectivity and
independence of the board’s judgment.

company and for a State Owned Enterprise a minimum of
three (3) Directors is required.

Optimum Board Size

The three principal committees are i. Audit, ii.
The board size should facilitate its ability to: Remuneration and iii. Corporate Governance and

Nominations.
i. engage in productive, constructive decision making,

ii. make timely rational decisions and The size of the board can also be influenced by the number
and size of committees that are required for effective board
management since the committee structure should be
proportionate to the needs of the company. However, most
large unlisted enterprises are likely to require a nomination

An optimal board size should be defined by the board in committee, remuneration committee, and audit committee.
response to the needs of the company and the board. Small Other committees may be established if required in

boards of up to 6 members are better suited for closely held particular circumstances.
and family enterprises.

iii. effectively organise the board's work - including the
avoidance of possible conflicts of interest.

Skill Requirements

Average Number of Directors There must be a balance between the skills required for

Closely Held Companies 6 board effectiveness and the board size. For smaller
companies this may mean resourcing the board with

Listed Companies 8 multi-talented board directors.

State Owned Enterprises 8

Table 1 ECTT Improving Corporate Governance in
Trinidad and Tobago, D1 Analytical Report, February
2013
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Indicator 8 — Directing, Delegating and Monitoring

Director Responsibilities w.r.t. L2:

Directing, Delegating and Understanding

Monitoring need to
professionalise

Reviews and guides corporate strategy as proposed by
management

Reviews and guides major plans of action including annual
budgets and/or business plans

Agrees and sets performance objectives with management

and monitors management’s implementation of plans
Responsibility

formally specified
in an adopted

Evaluates, selects and dismisses the CEO document

Oversees the setting of remuneration practices and approves
remuneration plans

Oversees major capital expenditures

Monitors the effectiveness of the company’s governance
practices

mEnergyChamber Corporate Governance

L3:
Significant
concrete steps

Board minutes
reflect these
responsibilities
being actively
fulfilled

L4:
Advanced
governance
practice

Optimizing
company
performance
drives formal
board decisions
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8. DIRECTING, DELEGATING & MONITORING

The CA in Section 60 says that “Subject
to the articles and any unanimous
shareholder agreement, the directors of
a company shall - sub-section (b): direct

Boards have a variety of responsibilities related to the monitoring, guiding and directing of
management and the enterprise. Some of the key responsibilities of the board are to:

Review and guide corporate strategy as proposed by management the management of the business and
Review and guide major plans of action including annual budgets and/or business plans affairs of the company”.
Agree and set performance objectives with management and monitor management's OECD VLD (responsibilities of the Board)

implementation of plans

Evaluate, select and dismiss the CEO ECODA2

Bl B>

Oversee the setting of remuneration practices and approve remuneration plans
Oversee major capital expenditures
Monitor the effectiveness of the company’s governance practices

Bl >

Best Practice— The board fulfills certain expected responsibilities: establishing an effective link with owners, directing
management, and assuring that the executive adheres to board policies through monitoring.

Board Charter Schedule of Matters
A detailed Board Charter should outline the Duties and There should be a written Schedule of Matters which
Powers of the Board including: outlines matters specifically reserved for Board decisions.

These include matters related to:

General duties and powers;

N A A , v Regulatory/Legal Requirements
i, Duties regarding the supervisor of management;

Board and senior executive appointments,

iii.  Duties regarding the members and the performance . )
training and evaluation,

of the board
Disclosure and Transparency,

iv.  Agrees and sets performance objectives with

. ) . ) Strategic Oversight
management supervision of financial reporting

) . - Transactions above a certain materiality
v.  Duties regarding nominations and assessment of

external auditor; Guarantees/Indemnities/Securities

vi.  Compensation of management board members and Subsidiaries/Associates/Joint Ventures

AN N N NN

vii.  Relations with shareholders Share Capital and Financing

Decision Making within Board

The Board Charter should also include the decision making
process for members, i.e. voting process, adoption at
meetings and documentation procedure.

www.energy.tt
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|
Indicator 9 — Risk Oversight and Board Audit

L1: L2: L3: L4:
Legal Understanding Significant Advanced
baseline need to concrete governance
professionalise steps practice
Closely Company has Risk oversight function The board has an All of these conditions are fulfilled:
Held internal controls by board formally part  audit committee. The board has an audit committee. All
Company and risk oversight  of schedule of board ~ Some of the of the members of the audit committee
responsibilities members of the are independent. The audit committee
audit committee is staffed with financially literate
are independent. individuals. The committee has formal
The chairman of the written policies. It meets with sufficient
audit committee is frequency to fulfill the responsibilities of
independent a modern committee including oversight

of the external audit, internal audit, and
assuring itself that appropriate systems
of control and risk management are in
place. The internal auditor has a direct
reporting relationship to the audit
committee. The external auditor has a
direct reporting relationship to the audit

committee
Listed Same as CHC The audit committee  Majority audit All of these conditions are fulfilled:
Company has written Terms of committee members  The audit committee charter and the
Reference are not only non- identity of audit committee members are
executive but also disclosed
independent
Same as CHC
State Audit Committee  Same as LC Same as LC Same as LC

Owned appointed with a

Enterprises  minimum of two
(2) non-executive
members

é Lo www.energy.tt
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The CA underscores the role of the audit

9. RISK OVERSIGHT & AUDIT COMMITTEE committee in Section 157 (1) where

An area which is closely related to corporate strategy is risk policy. This involves specifying the
types and degree of risk that a company is willing to accept in pursuit of its goals. It is thus a
crucial task for management to manage risks to meet the company’s desired risk profile.

Of all of the committees of the board, the audit committee is the most important as it has
the responsibility for overseeing the control and reporting environment of the company.
The Audit Committee is not a legal requirement, but for SOEs and LCs it is a regulatory

requirement, and for CHCs risk oversight is implicitly required.

it says that: a public company shall,

and any other company may, have an
audit committee composed of not less
than three directors of the company,

a majority of whom are not officers or
employees of the company or any of its
affiliates. For all companies, including
unlisted, the duty of care, as described
in Section 99(1) of CA which requires
directors to exercise the care, diligence

Best Practice — The board ensures that all business risks are identified, evaluated, and suitably and skill that a reasonably prudent
managed.The board has established an audit committee,and inthe case of smaller, CHC or person would exercise in comparable
family businesses,aninternal controlandrisk oversightfunctionis setup and working. circumstances, and Section 99(2) which

Internal Control and Risk Oversight Function

Many smaller closely held and family owned business will not
find it possible to establish audit committees, but the risk
oversight function should be established.

Appoint Audit Committee:

The board must ensure that the audit committee:

e Hasaclear mandate/terms of reference and that the
committee’s duties are well defined

e Issupported by the board in fulfilling its charter,
especially its activities, and in the tone it sets for the
company

e Iscomprised of the "right” individuals, with appropriate
experience and expertise, capable of providing efficient
and effective oversight

e  Provides appropriate reports on its activities and
recommendations to the board

For SOE's the SEPMM explicitly states that the Chairman cannot
be a member of the Audit Committee of the Company.

Role of Audit Committee

Ideally the Audit Committee members are independent
directors (for SOE's a minimum of two (2) non-executive
directors is required).

mEnergy Chamber Corporate Governance

stipulates that Directors must always
work to the best interest of the
company, implicitly risk oversight by
the Board.

OECDVIE.2; OECDVI.D. 7 ECODA 6.3;
ECODA 12.2; SEPMM 2.2.6.1/2.2.6.3

The Audit Committee:

e Oversees the company’s internal audit and internal control
activities

e Monitors the overall relationship with the external auditor
and external audit activities

e Reviews and reports to the board the most critical
accounting policies, which are the basis for financial reports

e Monitors and ensures systems' reliability. The committee
focuses on the process used in preparing accounts and the
validity of the accounting methods rather than actually
preparing or going into the accounts’ details, which fall
under management's responsibility.

Number of Members on Audit Committee
The minimum number of members is usually three for large
listed companies and two members on smaller listed and

large unlisted companies. For SOEs a minimum of two (2) non-
executive members must be appointed to the audit committee.

36
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Indicator 10 — Internal Audit

L1:

Legal

baseline
Closely Not specified
Held
Company
Listed Not specified
Company
State Not specified
Owned

Enterprises

“ee
- meEnergyChamber Corporate Governance

L2:
Understanding
need to
professionalise

Risks are being
documented (e.g. a risk
matrix)

Not specified

Not specified

L3:
Significant
concrete
steps

The company has an
independent audit
function. Professional
advisors are engaged
to advise on risk and
systems of intermnal
controls

Not Specified

Not Specified

L4:
Advanced
governance practice

The company has an internal
auditor. The internal auditor has

an unfettered direct reporting
relationship to the audit committee
that is fully staffed by independent
directors all of whom have
significant financial expertise

Same as CHC

Same as CHC
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10. INTERNAL AUDIT

Internal audit is an independent, objective assurance and consulting activity designed to
add value and improve an organizations operations. It brings a systematic approach to

CA Section 99(1)(b) (See Duty of Care)
SOE.V.B; OECDVID. 7 and ECODA 6.3,

improving the effectiveness of risk management, control, and governance processes.

Best Practice — The company has an internal audit function. The internal auditor has a

directreportingrelationship totheauditcommittee of the board.

Internal Control and Internal Audit

The board must understand the difference between internal
controls and internal audit. They must consider whether an
internal audit function is necessary and justifiable in view of
the size and sophistication of the company.

Relationship with Audit Committee

Internal control is broadly defined as a process, affected
by an entity’s board of directors, management and other
personnel, designed to provide reasonable assurance
regarding the achievement of objectives in the following
categories:

o FEffectiveness and  efficiency  of

operations

e Reliability of  financial

reporting

e (Compliance with applicable laws and

regulations

The internal audit is traditionally subject to dual-reporting
responsibilities; in principle reporting to management
administratively and to the board functionally.

The audit committee should, at a minimum, approve the
internal audit mandate, ensure that it has adequate resources,
and develop a good relationship with the internal audit
function (including meetings between the chairman of the
audit committee and the internal auditor, between audit
committee meetings).

The audit committee should ensure that the directors of
internal audit have direct, open communication with both the
board and the external auditor.

eEnergyChamber

“ee
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Median Loss Based on Whether Organization had Internal Audits
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Figure 3 2004 Report to the Nation on Occupational Fraud and Abuse;

Association of Certified Examiners

Risk Management Process

The steps in developing a risk-management plan usually
involve the board:
i.  Identifying risks
ii.  Understanding the nature of the risks and evaluating
their likelihood
iii.  Deciding on appropriate action
iv. Monitoring the risks

TABLE 1: Typical Types of Business Risks

| mTernaL | ExTERNAL

Intellectual capital
Competition
Customer changes

SOURCE: UK Risk Management Standard (London: IRM, Alarm and
AIRMIC, 2002.)
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Indicator 11— Conflict of Interest

L1:
Legal
baseline

Closely Where there is

Held a possible or

Company perceived conflict
of interest directors
are understood to
disqualify themselves
from those decisions

Listed Same as CHC

Company

State Same as CHC

Owned

Enterprises

oo
Corporate Governance

EnergyChamber

L2: L3:
Understanding Significant
need to concrete steps

professionalise

Active check on conflict
of interest is a routine
board practice and

this factis recorded in

Written conflict of interest
policy exists (for board and
organization)

minutes
Same as CHC Same as CHC
Written conflict of interest Same as CHC

policy exists (for board and
organization). In addition, the
company has established a
written internal process for
operationalising the Code of
Conductin the Integrity in
Public Life Act within their own
organization

L4:
Advanced
governance
practice

Monitoring and
enforcement of
potential and real
conflict of interest
policies by independent
board members

Monitoring, enforcing,
and disclosing of
conflicts of interest
and related party
transactions

Same as LC

W WwWw.
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For all companies Section 99(1) (a) that directs
Directors to act honestly and in good faith with a view
to the best interests of the company, and Section 99
(2) that says that in determining what are the best
interests of a company, a director shall have regard to
the interests of the company’s employees in general
as well as to the interests of its shareholders, imply
that Directors ought to disqualify themselves from
decisions where their own personal interest or that

of relatives would be in conflict with those of the

11. CONFLICT OF INTEREST

A conflict of interest occurs when an individual or organization has multiple
interests, one of which could possibly corrupt their motivation in a transaction.
Conflicts of interest commonly result from family interests, ownership of other

companies, gifts from friends or business partners, multiple places of employment company’s.

and self-dealing i.e. entering into a transaction with oneself or a related party.

Best Practice — The board has systems in place for monitoring against conflicts of

interest, misuse of company assets, and related party transactions.

Conflict of Interest Policy

The company should have a written conflict of interest policy.
Such a policy covers related party transactions and outlines
how the company will monitor and resolve conflicts of interest.
Such a policy may be found in the by-laws, an internal code
of ethics, board charter or in a corporate governance code. The
IPLA and SEPMM both provide guidance for SOEs.

The board enforces its conflict of interest policy, in particular
through disclosure, monitoring potential conflicts of interest of
the board and executives and through formal approval of, and
recusal from, related party transactions.

Related Party Transaction

There should be a written policy with respect to related party
transactions. A related party may include:

e  Board members of the company, its parent, affiliated
or sister companies, and associates

e A parent, subsidiary, or affiliated company (except
100 percent or wholly owned subsidiaries and
parent companies)

meEnergyChamber Corporate Governance

For state owned enterprises (SOEs) persons in public
life are required to comply with the conflict of interest
provisions at Section 29 of the Integrity in Public Life
Act Chapter 22:01.

Directors of SOEs, being persons in public life, must
therefore comply with the Code of Conduct in this Act
(Sections 23-31). Further, by Section 269 of the CA no
person may be appointed as trustee if there is material
conflict of interest between his role as trustee and his
role in any other capacity; similarly Section 303 of the
CA defines insider trading and the prohibition against
insider trading is referable to both public companies
and SOEs.

OECDVI.D. 6; OECDVID. 7, ECODA 6.3, SEPMM 3.1.5,
IPLA Section 29(1)

The CEO, general manager, or key officers, including
anyone who directly reports to the board or the

CEO

Any significant shareowner having the ability to
control, or exercise a significant influence on, the
outcome of resolutions voted on by shareowners

or directors of the company, its parent, affiliated

or associated companies

The father, mother, sons, daughters, husband, or wife
of any of the natural persons listed above

Any business, and the directors, CEO, and key officers
of any business, in which the natural persons listed
above own jointly or severally at least 20 percent of
the voting rights.

Any person whose judgment or decisions could be
influenced as a consequence of an arrangement or
relationship between or involving themselves and
any of the above persons

See Indicator 20: Disclosure for more information.
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Indicator 12 — Compliance Function

L1: L2: L3: L4:
Legal Understanding Significant Advanced governance
baseline need to concrete practice
professionalise steps
Closely Not specified The company has Monitoring reports submitted  The board actively reviews
Held written compliance by management to the the performance of the
Company manual/policies board make reference to compliance function and
the compliance function in conclusions are recorded in
relation to the management  minutes
of risk
Listed Not specified Not specified Same as CHC Same as CHC
Company
State Not specified Not specified Same as CHC Same as CHC
Owned

Enterprises
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12. COMPLIANCE FUNCTION

The compliance function is designed to protect the company from the risk of failure in

OECDVID. 7; ECODA 6.3; ICGN.9

processes and losses and fines from regulatory inspection. The compliance function assesses
the conformity of internal codes of conduct, policies or internal procedures with legal
obligations and best practices applicable to its business. The compliance function ensures

that the legal rights of stakeholders are respected.

Best Practice — The company has a compliance function or systems that are able to ensure

thatthecompanycomplieswithlawsandregulations.

Compliance Function

The board should ensure that the company has a functioning
system and staff to conduct the compliance function. In small
Closely Held Companies it is not necessary for a separate
compliance function employee; instead the role can be
assigned to someone with other duties as well.

The Audit Committee in some organizations may be charged
with oversight of the compliance function.

Specific compliance function duties include:

e Understanding the ramifications of changes
to the legal and regulatory framework on the
company's controls;

e  Ensuring compliance with internal
policies and procedures;

e  Monitoring operation of the company's
whistleblower arrangement.

Compliance Framework

A documented compliance manual should be updated at least
annually and include best practice guidelines and template
examples. This needs to be a user-friendly, plain language
document that covers at least the following:

e Riskidentification process

e  Compliance risk management plan development
and implementation

e  Monitoring plan and methods of monitoring

e Reporting on non-compliance, i.e. forums and
templates and reporting lines

meEnergyChamber Corporate Governance

e  Escalation of non-compliance issues

e Special projects

e Relationships built with regulators, industry
bodies, other governance functions such as
internal audit.

Internal

Relationship  with

Audit

The recommended practical relationship between internal
audit and compliance can be described as follows:

e Internal audit should be performing periodic audits on
the compliance function and adherence to the
compliance framework, an end-to-end compliance
process, and applicable legislation.

e Internal audit provides feedback in an audit report of
non-compliance with specific legislation, action plans
and target dates to correct this.

e  Theresults of these audits are communicated to
management, the risk committee and the audit
committee.

Where a non-compliance issue is of significant concern,
this is escalated to the appropriate board committee.

e  Actions to resolve identified audit issues should be
reported to the risk committee as part of the ERM
framework, until the issue is resolved.

Internal audit cannot perform compliance monitoring. It is
only positioned to provide assurance on the compliance
process for a specified period. Compliance monitoring can
only be effective if the implementation thereof is continuous.
In an ideal world, internal audit should review the compliance
function annually and provide an opinion on whether or not
the compliance is functioning properly.

W WwWw.
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|
Indicator 13 —Whistle-Blower Policy

L1: L2: L3: L4:
Legal Understanding Significant Advanced
baseline need to concrete steps governance practice

professionalise

Closely Not specified The company has The whistle blower policy The board oversees the
Held a written whistle- ensures that whistleblowers  whistleblower policy and the
Company blower policy in are protected from systems in place to collect
place retribution and that they information and protect
remain confidential whistleblowers. The whistleblower

policy permits divulgation of
unethical orillegal practices to an

outside body
Listed Not specified Same as CHC Same as CHC Same as CHC
Company
State Integrity in Public Same as CHC Same as CHC Same as CHC
Owned Life declaration

Enterprises  provisions met
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13. WHISTLE-BLOWER POLICY By CA Sections 32(1) on Complaints and

35(1) on Protection of Information of
the Integrity in Public Life Act Chapter
22:01 a whistle blower’s identity is
A whistle blower policy allows the board to be informed of illegal or unethical practices and protected but he is not offered
protects the whistle blower from reprisal. Such a system allows for any violation of government immunity.
regulations or company policies to be easily identified and managed, helping to minimize any
losses from damage to the company’s reputation or from a decline in its competitiveness and
in the productivity of its employees.

OECD.VE; IPLA 32(1) & 35(1)

Best Practice — The board has put in place a whistle-blower policy to communicate illegal or
unethical practicestothe board.In addition, the board ensures the protection of the whistle-
blower’s identity and their rights.

Policy Considerations e  Reporting on its findings in a report from the audit

committee to the board and to relevant senior members
A proper whistle blower policy must consider: of management
e  Ensuring management has taken appropriate action

e Theinterests of the person/s who is/are the subject
of the complaint Protection of Whistle-Blowers

e Theinterests of the whistleblower

Employees should feel safe in reporting ethics violations
without fear of retribution from the accused. The identity of a
whistle-blower should never be disclosed if they want to
remain anonymous. The implementation of whistleblower
protection policies is one of the strongest deterrents against
such reprisal tactics. Businesses should have a firm company-
wide zero tolerance policy for acts of retribution against
whistleblowers. It is also essential for such policies to be clearly
communicated throughout the organization.

e Responses and investigatory procedures that are
complete, thorough, and non-threatening

Independent Oversight

Oversight of the whistle-blower policy is conducted exclusively
by independent non-executive members of the board. In
some cases the audit committee is responsible for reviewing
arrangements by which the company’s staff may in confidence
raise concerns about possible improprieties in matters of financial
reporting or other matters. In such cases, the audit committee’s
objective should be to ensure that the arrangements are in place

“A 2004 study by the Association of Certified Fraud
Examiners (ACFE) of US organizations reported that

for the proportionate, independent investigation of such matters organizations without proper mechanisms for reporting
and for appropriate follow-up action. fraud and unethical behaviour suffered fraud related
losses that were almost twice as high as those with such
When issues are reported to the audit committee through mechanisms. It also found that about 40% of frauds are
whistle-blowing mechanisms, the actions it may take initially detected through whistle-blowing, compared to
include: 24% for internal audits, 21% by accident, 18% through

internal controls and 11% through external audits.”
e Investigating and documenting the issues and its

ﬂndmgs Ref. Global Corporate Governance Forum, Whistle-blowing: Recent
e Accessing and checking with legal advisers Developments and Implementation Issues, Private Sector Opinion, Issue
regarding appropriate action 5 (Washington, DC: Global Corporate Governance Forum, 2007). Available
at: www.gcgf.org
J A WWWw.energy.tt

meEnergyChamber Corporate Governance


http://www.gcgf.org/
http://www.gcgf.org/







ECTT Corporate Governance Maturity Framework Guide

.
INDICATOR 14 — Separation of Chairman and CEO

Closely
Held
Company

Listed
Company

State
Owned
Enterprises

L1:
Legal
baseline

Not specified

Not specified

Not specified

“ee
Corporate Governance

L2:
Understanding
need to
professionalise

The separation of roles

has been considered

Same as CHC

Same as CHC

L3:
Significant
concrete steps

The roles of the chair
and the executive are
separated

Same as CHC

Same as CHC

L4:
Advanced
governance
practice

Not specified

The company has clearly established
a relationship of accountability of
the CEO to the Board, led by an
independent chairman or the lead
independent director

Same as LC
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14. SEPARATION OF CHAIRMAN AND CEO

The CA is silent on the respective roles of
the Chairman and the CEO and the issue
of executive and non-executive directors
and chairpersons; the relationship

and dynamic between these offices,
however, are crystallized in Section 60(b)
of CA which mandates the board and
therefore the Chairman to direct the
management (and therefore the CEO) of
the company.

In some countries the positions of Board Chairman and the CEO have traditionally been
occupied by the same person. However, most recently enacted corporate governance
codes call for a separation of the role of Chairman and CEQ, i.e. these roles are not
exercised by the same individual.

The chairman'’s main responsibility is to ensure that the board is effective in linking with
the owners, setting the company’s direction and conditions for achieving the desired
results, as well as monitoring the performance of the company. The CEO's key role is to
assume the lead in putting the long-term strategy into operation so as to achieve the ECODA 10.1
results within the conditions specified by the Board.

Best Practice — The roles of the chairman and the CEO are separated in order to create a clear distinction between the oversight role of the
chairandtheexecutiverole of management.Someclosely heldandfamily-ownedbusinesses mightfind the separation useful.

Rationale for Separation Alternative Solutions

Reasons for the separation of roles include: Sometimes this separation of roles is not possible or practical
in small closely held companies and the Board should take

*  Therolesof the chairman and the CEO are measures to enhance the balance of power.

fundamentally different; while the CEO runs the

business, the chairman leads the board. Strategies could include:

e Ifthe positions of chairman and CEO are combined, v Having a lead independent director to balance the
then board oversight of the executive — and by the powers of the chair
chairman- CEQ in particular — becomes difficult due

o the inherent conflict, The separation of the two Having committees that do not involve the Chairman/

positions is therefore valuable to ensure the board’s RO
independence. v' Strong presence of other independent or non-executive
! ! - o directors
e  Anon-executive chairman is likely to be more active in
guiding the board in fulfilling its main functions, v' Selecting board members with the required skills and
particularly strategic oversight. experience who can challenge when necessary.

e Anon-executive chairman is ideally placed to counter
the (potential) short-term focus of the CEO with an
outside, long-term perspective

e  Combining the roles can lead to difficulties in succession
planning. If a combined CEO-chairman were to resign,
be dismissed, or become incapacitated, the board must
deal with two key vacant roles.

s See www.energy.tt
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Indicator 15 — Frequency of Meetings

L1: L2: L3: L4:

Legal Understanding Significant Advanced governance
baseline need to concrete practice
professionalise steps
Closely Board meetings are held ~ Board meets a minimum  The length of board Meetings are regular and
Held as prescribed in the of 4 times per year. It does  meetings is such that according to a predictable

Company company’s Bye-Laws not meet more frequently  all issues are covered in schedule
than monthly appropriate detail

Listed Same as CHC Same as CHC Same as CHC Same as CHC

Company

State Same as CHC Same as CHC Same as CHC Same as CHC

Owned

Enterprises

e:/ ;...; WwWw.energy.tt
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15. FREQUENCY OF MEETINGS

Board meetings should be held regularly. In line with best practice six to ten meetings
are likely to be appropriate per year. At a minimum four board meetings per year with
a maximum interval of four months between meetings is possible. More than monthly
meetings would be considered excessive. Some committees, in particular the audit
committee of listed companies and SOEs, tend to meet with greater frequency,

sometimes on a monthly basis.

By Section 80(1) of CA the board

is permitted to have as many
meetings as are necessary to
conduct its business or as specified
in the company’s bye-laws.

ECODA 4

Too few board meetings mean work is not being done or the board does not understand its
role. Too many board meetings could mean that the board is overly involved in management

and may also stem from a misunderstanding of the role of the board.

Best Practice — The board meets with sufficient regularity to properly discharge its duties.

Directors’ Time Commitment

In keeping with their duty of care directors should always
evaluate the demand on their time before allowing themselves
to be considered for an appointment. Time considerations
include timeforboard meetings and the associated preparation,
time for strategy retreats, travel, reading, attendance at ad hoc
and committee meetings. Directors ideally should spend
between 2 - 4 days per month for a single, non-executive
director position.

Factors Determining Meeting Frequency
The board must meet with sufficient frequency to ensure that

business at hand is completed at the expected quality level
and with sufficient time.

TABLE 2: Frequency of Board Meetings in the UK

NUMBER OF MEETINGS PER YEAR % OF BOARDS

SOURCE: Patrick Dunne, Running Board Meetings: How to Get the
Maost from Them (London: Kogan Page Ltd., 2005), p. 20.

Board Meeting Duration

The duration of meetings should be a reflection of the issues
requiring board consideration. Ideally meetings should last no
more than four (4) hours. Separate dedicated meetings can be
held for lengthy strategic discussions e.g. strategic retreats.

Agenda Annual Calendar

In order that the “peaks”and “troughs” of a board’s business are
kept within reasonable limits, many boards develop an agenda
annual calendar. This allows specific issues to be allocated
sufficient time throughout the year's meetings.

Certain items will need to be fixed in association with the
financial reporting cycle, but other topics are less time-specific
and can be included on the board agendas when there are
fewer items to discuss.

Meeting Agenda

The board agenda determines the issues under discussion and
is the responsibly of the Chairman. It is generally put together
by the chairman and the corporate secretary with input from
the CEO. Any director can request that the chairman include
a matter on the board agenda. It is the chairman’s obligation
to offer directors the opportunity to suggest items, which
cannot be reasonably denied. In the end, it is each director’s
responsibility to ensure that the right matters are tabled.

V\/V\/\N.Cﬂﬁ‘fgy_tr
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Indicator 16 — Induction

L1: L2: L3: L4:
Legal Understanding Significant Advanced
baseline need to concrete governance
professionalise steps practice
Closely Implied in Duty ~ The company provides  Induction is formalized  Induction training covers the basic
Held of Care (Section  basic background with a package of information on the company, its
Company 99 of Companies  information for board key information structure and business, financial
Act) members to step required for new board  history, strategic challenges, main
into their new roles members to step into  future goals and projects, and so on.
and begin to operate their new role New board members should have the
immediately ability to interview executives, staff
and key functions such as the internal
and external audit at their discretion
and in the absence of management.
Information requests of new board
members are complied with
Listed Same as CHC Same as CHC Same as CHC Same as CHC
Company
State Same as CHC Same as CHC Same as CHC Same as CHC
Owned

Enterprises

Corporate Governance
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16.

Director induction involves introducing new directors to the people with whom they will
be working and explaining how the board operates. It involves building trust, rapport and

credibility amongst directors.

New board members need to receive sufficient training and background information to

CA Section 99 (see Duty of Care)

ECODA 8: All directors should
receive induction on joining

the board and should regularly
update and refresh their skills and
knowledge.

function appropriately. Preparing a board member for effective board contribution is referred

to as induction training.

Best Practice — New board members receive induction training. The level of training reflects

thesizeand complexity ofthe company.

Induction

The Chairman is responsible for ensuring Induction takes place.
The rigour and formality of the induction should reflect the size
and complexity of the enterprise.

New board members should have the ability to interview
executives, staff and key functions such asthe internal
and external audit at their discretion and in the absence of
management.

Essential Information (before 1%t Board Meeting)

Regarding director’s duties and activities:

e  Qutline of the role of a director; a summary of his/her
responsibilities regarding legislation, regulation and
best practice

e Details of the company procedures regarding director
share dealings and the disclosure of price sensitive
information

e  The company’s policies on:

» Delegated authority
» Authority of the main board
» Issues reserved for the board

e All board policies and procedures, such as a policy
for obtaining independent professional advice for
directors;

e Protocol, procedures and dress code for board meetings,
general meetings, formal dinners, staff social events, site
visits

e Procedures for accounts sign off: and,

e Expenses policy and method of reimbursement.

Regarding the business of the company:

e  Diagram/chart and list of the group structure including
joint ventures

e  Company organization chart

e Current business plan, market analysis and budgets

e latestannual report and accounts

e  Explanation of key performance indicators

e The company’s major risks and risk management strategy

e  (orporate brochure including the mission statement
and vision and a summary of the main events such as
mergers, divestment etc

e  Keygoals and strategies

e Summary of insurance policies, including Directors and
Officers liability insurance

e Details of any major litigation (both current and
potential) undertaken by the company or against the
company

o Treasury issues
e  Funding position
e Dividend policy

Regarding board issues:

e Copy of the updated company’s Memorandum and
Articles of Association/ Constitution, with a summary of
the most important provisions

e Minutes of the last six board meetings

e Board's meeting schedule and board committee
meeting schedule

e Description of board procedures (i.e. when papers are sent
out, usual location of meetings and their duration)

e  Brief biographical and contact details of directors,
company secretary and key executives

e Details of board subcommittees and their terms of
reference

Continuous Development

The chairman should ensure that the directors continually
update their skills, and obtain the knowledge and familiarity
with the company required to fulfill their role on the board.

52
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Indicator 17 — Board Charter and Committee Terms of Reference

L1:

Legal
baseline

Closely
Held
Company

Listed Not specified

Company

State Not specified

Owned
Enterprises

EnergyChamber

Not specified

Corporate Governance

L2:
Understanding
need to
professionalise

The board has policies and
procedures. In some cases
there are basic charters,
however, not all policies
and procedures are always
formalized

Same as CHC

Same as CHC

L3:
Significant
concrete steps

Basic policies and
procedures are embodied
in board charters and
committee terms of
reference. Related party
transaction policies, board
ethics codes, and so on
are in place

Same as CHC

Same as CHC

L4:
Advanced governance practice

Systems are in place to ensure
that the policies and procedures
are respected. A corporate
secretary is tasked with actively
making sure that charters are
compliant with the law and up

to date. Systems are in place to
ensure that policies, such as board
ethics code, are complied with

Same as CHC

Same as CHC
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17. BOARD CHARTER & COMMITTEE

TERMS OF REFERENCE

The CA'is silent on a code of conduct for
directors save for the specific
prohibitions and obligations contained

Written policies and procedures are necessary to formalize the company’s governance. The inter alia in Section 60(b) (Duty of
board should define in writing the terms of reference of the various committees, explaining Directors to Manage Company) and 99
their role and the advisory authority delegated to them by the board. These terms of reference (i) (@) and (b) (Duty of Care); in respect

should be reviewed by the board on a periodic basis.

of SOEs there is a code of conduct
for directors (being persons in public

The board relies on corporate secretaries and internal and external auditors to provide life) in the Integrity in Public Life Act
assurances regarding the quality of the documentation and the systems for implementation. (Sections. 23-31)

Best Practice — The board has a charter, committee terms of reference, and other

documentation that define its roles, responsibilities and procedures.

Board Charter

A charter typically includes:

v

Board responsibilities - Major responsibilities,
including those carried out by the board and its
committees, and those that are management's
responsibility.

Board composition - Board size, the proportion of
independent directors, the proportion of management
directors, directorship term limits, director retirement age,
and any limits on the number of directors.

Director selection - Director selection criteria, including:
skill sets, diversity, and experience; director recruitment
process; and, orientation.

Board leadership - Selection process for the board
chairman, separation of the chairman and chief executive
roles (Trinidad and Tobago law does not prevent joint
Chairman and CEO roles but it is best practice to have
these roles separated), the appointment of a “lead”
outside director, and the selection process for committee
chairs.

Director remuneration - Composition and amount of
director remuneration (stock, options, cash), the basis for
determining remuneration, and expense reimbursement.

mEnergyChamber Corporate Governance

v" Board meeting procedures - Frequency and duration
of meetings, the expectations of director attendance,
procedures for setting meeting agendas, procedures
for advanced distribution of board meeting materials,
executive sessions of independent directors, and
attendance by non-directors.

v' Board performance - Assessment of the board's and
committees' effectiveness, assessment of individual
director performance, limitations on continuing board
membership (retirement, etc), and addressing conflicts
of interest.

v' Committees - Specific committees formed, committee
membership requirements, selection and rotation of
members and chairs, and committee meeting processes
and agendas.

v" Board relationships - Interaction with the chief
executive, contact with investors, media, and customers

Typical Terms of Reference for a
Committee outlines:

Membership
Attendance at Meetings
Frequency at meetings
Authority (authorized by)

Responsibilities

AN N N RN

Reporting Procedures

www.energy.tt




ECTT Corporate Governance Maturity Framework Guide

]
Indicator 18 — Code of Ethics

L1: L2: L3: L4:
Legal Understanding Significant Advanced
baseline need to concrete governance
professionalise steps practice
Closely Not specified The company has an The company actively The company has a strong
Held ethics code that appliesto  enforces its ethics code. ethics culture. The board
Company both staff and board Enforcement is monitored  annually reviews its ethics
by the board code and compliance

mechanisms to enforce
ethical behavior

Listed Not specified Same as CHC Same as CHC Same as CHC
Company
State Complying with the The company has an Same as CHC Same as CHC
Owned provisions in the Integrity  ethics code that expands
Enterprises i, pyplic Life Act (IPLA) the IPLA Code of Conduct

Code of Conduct in more customized ways

(Sections 23-30) 50 as to be of maximum

use to the company

g ;-oo VVVVW.(:‘nefgy.tt
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18. CODE OF ETHICS

An organization’s ethics are the established values and principles it uses to inform and
conduct its activities. These describe the moral and ethical climate within which the
company wishes to operate. A code of ethics should be sufficiently detailed to give clear
guidance, accompanied by a training program and widely communicated.

In addition to the code of ethics for the board itself, companies are expected to have a

The Code of Conduct specified in the
Integrity in Public Life Act (sections
23-31) applies to a person in public life
and to all persons exercising public
functions (thereby the entire SOE
organization and not only the Board).

OECDVI.C.0 and SOE.IV.C, IPLA 23-31

written ethics code for staff and connected parties (suppliers, consultants, agents) and
systems to ensure that the precepts of the ethics code are understood, agreed to, and being

followed. The Board needs to ensure that this done.

Best Practice — The board contributes to and ensures that a company code of ethics exists

and is implemented.

Purpose of Code of Ethics

The purpose of the code of ethics is to reduce risk and
increase performance by:

v' Demonstrating the company’s commitment to the
highest standards of ethical behaviour,

v" Encouraging proper ethical conduct and sanction
misconduct within the company and its connected
parties, and

v" Developing an ethical culture implementation system
based on such standards and conduct, led by the
company's directors, and management, and followed by
employees and connected parties

Content and Process

Implementing a Code of Ethics involves the development of
the actual code and its implementation in the organization.
The development of a code is done in the context of a clear
strategic vision of the company and an analysis of its business
ethics risks in relation to different activities and stakeholders
(internal and external).

Once the code development process is complete the
company must have the requisite structure and resourcing for
implementation. The required staff, systems and processes
must be in place to operationalise training, communication
and management of the business ethics process. Every person
should sign that they have understood what the code says and
that they are able and willing to abide by the code.

mEnergyChamber Corporate Governance

A standard Code of Ethics will include:
v" The Company's Values

v" The Company’s Ethical Principles

v Ethical Standards for the Company’s Relationship with its
Stakeholders i.e. Employees and Officers, Customers,
Business Partners, Government and Community, Society
and Environment

v" Implementation Description i.e. Processes and
Responsibility, Means to Obtain Advice, Training
Programme

Third Party Compliance

In order to minimize T&T Companies exposure as well as be
compliant with their international partners’ due diligence
processes, Directors should ensure that:

i. Partner Relationships are transparent and based on
demonstrated capabilities and compliance programmes;

ii. Roles, contracts, and payments are documented;

iii. Reciprocate & ask for reciprocation of assurance
programmes.

www.energy.tt
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Indicator 19 — Evaluation

Closely
Held
Company

Listed
Company

State
Owned
Enterprises

L1:
Legal
baseline

Not specified

Not specified

Not specified

- mene{gvcm SR SNSA

L2:
Understanding
need to
professionalise

The board has had explicit
deliberation on the
importance of Corporate
Governance

Same as CHC

Same as CHC

L3:
Significant
concrete steps

Board minutes reflect
deliberation of what to
undertake as a result of
corporate governance
evaluation

Same as CHC

Same as CHC

L4:
Advanced
governance practice

The evaluation/plan has
become an annual process.
Minutes reflect the board’s
deliberation in relation to

its formal evaluation of
governance at least annually

Same as CHC

Same as CHC
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19. EVALUATION

Evaluations of the board's and the company’s governance practices are typically
considered a first step to improving governance. Evaluations can be self-evaluations or
externally assisted. An evaluation should lead to a governance improvement plan, which is

implemented under board supervision.

Evaluations must be used for two specific reasons: assess performance, and ensure that

The CA'is silent on the process
of evaluation or performance
measurements.

SOEVIF; ECODA 13 The board
should undertake a periodic
appraisal of its own performance
and that of each individual director.

director skill sets bolster corporate strategic objectives and guard against possible risks.

Best Practice — The board conducts continuous informal discussions and assessments of
effectiveness, and a formal annual evaluation of the company’s governance practices.

Evaluation / Performance Improvement Plan

A plan for the formal evaluation of the Board's governance
practices (either self-evaluation or assisted evaluation) should
be an item on the board agenda. The results should be
discussed and a plan to remedy defects put in place.

Evaluation Terms of Reference

An evaluation should have clear terms of reference so as
to include the Board, individual director performance,
Committees, the CEO and Chairman in the process.

The TOR should also state the reason why the evaluation is
being undertaken e.g. identification of board weaknesses
and providing opportunity to take action and improve itself
or assessing the value of the board to the company and the
efficiency of its internal functioning.

Evaluation Process

A typical evaluation process is led by the chairman, but
frequently outside experts provide assistance. The process
comprises:

e  Anevaluation instrument e.g. The Corporate
Governance Self-Assessment Tool

e Aboard presentation involving a description of the
process

e Aquestionnaire which directors complete individually

mEnergyChamber Corporate Governance

and privately
One-on-one confidential interviews
Data collection and analysis

A presentation and board discussion involving the
development of a plan to remedy any identified
deficiencies

Characteristics of successful evaluations include:

The purpose, objectives, process, and outcomes have been
fully explained and discussed with all concerned parties

Strict confidentiality is maintained at all times

The chairman and the CEO play a key role in developing
and approving the process

Regular, annual review

Benchmarks of board, committee, executive, and company
effectiveness should be used as performance indicators

A written format that is discussed by all concerned parties
The chairman should provide the full board with a report

The process itself should be evaluated for improvements to
be undertaken in the following year

www.energy.tt
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— Disclosure

CHC LC SOE

1. Financial and operating results X X

Disclosure Factors of Relevance

2. Company objectives

3. Major share ownership and voting rights

4. Remuneration policy for key executives

5. Identity and qualifications of board members

6. Selection process of board members

7. Potential conflicts of interest of board members and executives

8. Which board members are independent

9. Related party transactions X X
10. Risk factors

11. Stakeholder issues

12. Governance policies and structures

13. Capital structures or other arrangements allowing disproportionate control of the company

14. Any public service obligations that SOE is required to undertake beyond generally accepted norm

15. Financial assistance received including from the State and commitments made on behalf of SOE

x Indicates legal requirements

Level 1 Level 2 Level 3 Level 4

Closely Held
Companies

Not applicable Disclosure to applicable

regulatory guidance

Not applicable Responsive to issues

of importance of
stakeholders

Listed Companies L1.Legal Not only minimal legal Meeting International Not only best practice

Requirements requirements but according  Standards of Accounting & but responsive to

[ltems 1 & 9] to regulatory guidance Reporting (ISAR) guidelines issues of importance of
[ltems 2] [All items] stakeholders
State L1. Legal Not applicable Meeting Organization for ~ Not only best practice
Owned Requirements Economic Cooperation but responsive to
Enterprises [ltems 1&9] and Development (OECD)  issues of importance of

meEnergyChamber Corporate Governance

61

Guidelines
[All items]

stakeholders
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20.

Transparent disclosure is one of the key elements of good corporate

governance. Closely held and family business typically have lower

disclosure requirements, however, some of them may find it in their interest

to maintain a high level of transparency towards the public for better

stakeholder relations and to increase their general level of accountability.

Listed companies are expected to disclose to relevant stakeholders and to
comply with the disclosure requirements of securities regulators and stock .
exchanges. State Owned Enterprises are to disclose at the same level as

Listed Companies.

Best Practice — All material information is disclosed to relevant stakeholders.

The benchmark of good practices in corporate governance disclosure

developed by the Intergovernmental Working Group of Experts on
International Standards of Accounting Reporting (ISAR) consists of over fifty

disclosure items covering five subject areas.

Legal Requirements

All the companies in Trinidad and Tobago must comply with
the Companies Act (Chapter 81:01, No. 35 of 1995). This law
mandates companies to disclose to shareholders comparative
financial statements, reports of the auditor if any, and any other
information relating to the financial position of the company
or operating results required by the articles of the company, its
by-laws, or any unanimous shareholder agreement.

Companies are also mandated to disclose any material
interests by directors as defined in Section 93(6). Corporate
governance disclosure mandated by this Act is found in
Section 113(1) and relates to the notice of meetings that must
be given to shareholders, directors and auditors. Companies
are also required to disclose in their Annual Returns filed in the
Companies Registry any changes in the types of shares issued,
the shareholding, the execution of mortgages and bills of sale
that bind the company’s assets and any other encumbrances
to the company’s assets
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Disclosure requirements for Listed Companies in
Trinidad and Tobago are within.

e  Companies Act (Chapter 81:01, No. 35 of 1995),

e  Trinidad and Tobago Stock Exchange (TTSE)
disclosure rules of 2010,

e  Trinidad and Tobago Securities Industries Act
1995,

e  State Enterprises Performance Monitoring
Manual (SEPMM) 2011

Financial and operating results as per

Companies Act, Section 151,155;

e  TTSE Rule 600(4)

Nature, type and elements of related-party

transactions as per

e Companies Act, Section 93(6) Company
objectives as per TTSEC

Availability and accessibility of meeting agenda as

per Companies Act, Section 113(1)

Material interests of senior executives and board
members as per TTSE

CA Section 99(4) Purpose for disclosure by director
or officer of company

For SOE the SEPMM 3.1.5, Section IX Ethical
Procurement Standards states that related party
interest “any director, officer and employee.......
shall be required to disclose such interest. ..

and shall not take part in the consideration or
discussion of the offer, not vote on any
consideration concerning such offer”

OECD.VA; SOE.LC; SOE.IV.B; SOE.V.E4, ECODA 4.e

Information Disclosure Policy

Best practice suggests that the board develop or approve an
information disclosure policy that addresses:

e Authorized persons

e  Disclosure rules

e Public information

e Information provided to shareholders
e  (Confidential information

e Insider information

W WwWWwW.
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Closely
Held
Company

— Accounting Standards

L1:
Legal
baseline

Company complies with
national standards and is
able to produce annual
statements on a timely
basis

Listed Company Not specified

State
Owned
Enterprises

mEnergyChamiber

Not specified

oo
Corporate Governance

L2:
Understanding
need to
professionalise

The board and or

audit committee have
considered appropriate
accounting standards

Not Specified

Not Specified

L3:
Significant
concrete
steps

Proper systems are in
place for compiling IFRS
statements as well as
trained staff. Financial
reports are compiled
according to IFRS

Same as CHC

Same as CHC

L4:
Advanced
governance
practice

Financial reports are
compiled according
to IFRS. The audit does
not have any qualified
opinions

Same as CHC

Same as CHC
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21, CA does not expressly treat with
accounting standards although implicit
in its provisions is best practice

The board's financial oversight of company’s activities is required to ensure financial adherence.

stewardship and provide users with the appropriate information to make decisions.

IFRS is the internationally accepted accounting standard. Closely held companies, listed
companies and SOEs are all expected to be able to comply with IFRS disclosure.

OECD.V and VI relate to the board’s
financial stewardship responsibilities,
including financial oversight and
reporting.

Best Practice — Compliance with the reporting standard which is International Financial

Reporting Standards (IFRS)

Director Responsibilities

Company law or its equivalent, and other statutory and
reporting requirements hold directors responsible for a broad
range of matters, including:

e Maintenance of proper accounting records,
including the review, approval, and monitoring of
capital and management budgets and
performance

e  Disclosure of the company’s financial position,
changes in that position, and performance, and the
publication of financial statements on at least an
annual basis and more often if required

e  Establishing and monitoring proper internal controls

e Assurance that appropriate external controls and
audit are in place and operating

e The directors’ role is to ensure conformance
and compliance with shareowners'’
expectations and regulatory requirements

Accounting Policies

A company should apply consistent accounting policies to
similar transactions from period to period. Therefore, there
should be few changes in accounting policies unless there is a
new standard applied, or new types of transactions or events
are undertaken by the company, or if there is a correction of
an error from previous practices.

mEnergyChamber Corporate Governance
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Inadequate Financial Information

If adequate financial information is not available, especially
to the board and management, to regulators, investors, and
company stakeholders, the consequences are serious and
may include:

e Delisting or suspension of a listed entity
e Restatement of inadequate financial statements in case of
incorrect information

e Shareholders and investors seeking the return of their
investment or being reluctant to invest

e  Difficulty or incapacity of obtaining appropriate levels
of funding

e Inappropriate board and management decisions
e legal proceedings against directors, such as for negligence

www.energy.tt
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— Auditing Standards

L1:

Legal

baseline
Closely Not specified
Held
Company

Listed Company Not specified

State Not specified
Owned
Enterprises

s
meEnergyChamber Corporate Governance

L2:
Understanding
need to
professionalise

Financial reports are

audited according to ISA.

The auditis conducted
annually

Same as CHC

Same as CHC

L3:
Significant
concrete
steps

Audit conducted by well-
known and respected
auditor

Same as CHC

Same as CHC

L4:
Advanced
governance
practice

Audit conducted under
independent auspices of
audit committee

Same as CHC

Same as CHC
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22,

International Standards of Auditing are the internationally accepted standard for the audit of

financial statements. Closely held companies, listed companies and SOEs are all expected to

have their financial reports audited according to ISA.

Best Practice — The audit standard is International Standards of Auditing (ISA).

Role of Audit Committee:

The audit should be conducted directly under the auspices
of an audit committee that is largely independent, and is
protected from undue influence from company executives,
owners, or any other parties (such as the government).

Selecting an Auditor

The audit committee should steer the selection of an auditor.
A proposal for the election of the external auditor should

be disclosed in the notice to the annual general meeting.
The audit committee should communicate directly with the
external auditor and meet with them without management’s
presence. The audit committee should reassure themselves
that the external auditor is independent and must take
actions to safeguard this independence.

Best Practice in Relations with External Auditor

e  Selecting an auditor through an open tender under
conditions satisfactory to the majority of shareowners,
including the audit firm’s remuneration, internal quality
control procedures, and impairments or perceived
impairments to the audit firm’'s independence.

e  Ensuring the auditor's independence, qualifications,
expertise, resources, and effectiveness

e  Having regular contact with the auditor before, during
and after the audit.

e  FEvaluating the quality of auditor's work

e Inviting representatives of the auditor to the general
assembly

e  Adopting a constructive approach to mistakes the
auditor identifies.

e  Disclosing the audit report through an annual report or
the company website

e  Demanding that the external auditor issue a
management letter

DRAFT: September 2013 © The Energy Chamber of Trinidad and Tobago
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Red Flags — Some Financial Crisis Indicators

Directors should proactively look for signals indicating that the
company could be heading towards a financial crisis. Sound
management reporting and directors’ close contact with the
company should alert them to potential danger.

Some indicative signs are:

e Delaysin accounts payable
e Anincrease in stock levels compared to turnover

e Small net current assets or an increase of current
liabilities over current assets

e |nadequate explanations for variances of actual to
budget

e High gearing, illiquidity or an inability to meet the
terms of loan agreements

e Negative cash flow

e lackof financial controls

e  Continuing trend of losses

e Major, unexpected losses

e Inadequate review and analysis of mistakes

e Boardroom turmoil and inability to make decisions

e  Managerial and board self-indulgence

e Resistance to abandonment of a marginally profitable
venture

e  Over-trading with little cash, converting working
capital primarily into stock and debt

e Absence of board committees when such committees
are seemingly desirable

e  Structural defects in senior management

W WwWWwW.
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Indicator 23 — One Share One Vote

L1: L2:
Legal Understanding
baseline need to

Closely
Held
Company

Listed
Company

State
Owned
Enterprises

¢
meEnergyChamiber

professionalise

All shareholders are
given their right to
explicitly vote in
accordance with
the Companies Act
provisions

Not specified

Same as CHC Not specified

Same as CHC Not specified

oo
Corporate Governance

L3:
Significant
concrete steps

The charter, governance or ethics
code of the company or other policy
has an explicit requirement that

the board treat all shareholders in

an equitable fashion. Control in the
company is directly proportionate to
number of shares held

Same as CHC

Same as CHC

L4:
Advanced
governance
practice

Equitable treatment of all
shareholders, including
minority shareholders,

is an explicit itemin
company Code of Ethics

Same as CHC

Same as CHC
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23. ONE-SHARE-ONE-VOTE CA Section 107(1) defines who

shareholders are and their rights with
respect to meetings. Section 128

The principle of one-share-one-vote, means that all shareholders are treated equally, on specifies that unless the articles of

a proportional basis to ownership. the company otherwise provide, on a
show of hands a shareholder or proxy

Where there are different shareholder groups, there is always the possibility that certain holder has one vote; and upon a ballot

decisions may impact these groups differently. The board is therefore responsible to all a shareholder or proxy holder has one

shareholders equally and it is the board’s duty to ensure that all shareholders are treated vote for every share held.

equitably.

See OECD VI.B.O; ICGN.3, UNCTAD

Best Practice — The board ensures that the legal rights of different shareholder groups
arerespected and that different shareholders are treated equitably andfairly and that
minority shareholders are protected from abusive action by controlling shareholders.

Ownership Structure Shareholder Structure

Understanding a company’s ownership and control structures Listed Companies and SOEs should publicly disclose their

isimportant to help understand corporate governance risks. shareholder structure.

Information on the ownership structure tells us whether the Policy in Code of Ethics

company is widely or closely held. Governance risks associated

with companies where there are many shareholders (“widely The company’s Code of Ethics should include a policy that

held") are different from those associated with a companies states that the rights of owners of different types of shares,

with a few shareholders ("closely held”). and minority shareholders are to be treated fairly and equally
respected.

In closely held companies, minority shareholders may be

exposed to governance risks associated with the actions of a Directors need to ensure that the interests of minority

dominant shareholder. In widely held companies, governance shareholders are considered equitably in their decision

risks tend to be associated with strong managers and making.

dispersed owners who would find it more difficult to monitor
management closely and assert their rights and objectives.

Control Structure

The control structure of an enterprise determines who has
the decision making power. It is particularly important for
investors to know who controls an enterprise in order to
better assess the likely development of the business strategy
and associated actions.

Usually each share is associated with one vote, but alternatives
are possible. Itis also important to know what the ownership
structure is like if there is a nested set of companies involved.

s See www.energy.tt
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Indicator 24 — Annual Shareholders Meeting

L1: L2: L3: L4:
Legal Understanding Significant Advanced
baseline need to concrete governance
professionalise steps practice
Closely AGMs are held within 15 AGM is genuine forum AGM with timely Not specified
Held months of each other for discussion and taking  information and proxy
Company large decisions voting available
Listed Company Same as CHC Same as CHC Same as CHC GSM is broadcast over

the internet

State Same as CHC Same as CHC Same as CHC Same as LC
Owned
Enterprises

www.energy.tt
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24. ANNUAL GENERAL MEETING

The Annual General Meeting (AGM), also referred to as the General
Shareholders Meeting (GSM), is a meeting usually required by law
and/or the articles.

An AGM is typically held annually to elect the board of directors
and inform shareholders of previous and future activities. It is

an opportunity for the shareholders to receive and approve the
company’s accounts for the past year, to hold the board to account,
and ask questions regarding the directions the business will take in
the future.

Best Practice — AGM held annually and processes allow for the
effective participation of all shareholders.

Shareholder Participation

The GSM is not merely a legal or bureaucratic formality. It is
a genuine forum for discussion and for taking large decisions
(not day-to-day operational decisions), including the approval
of the accounts, the approval of the auditor, approval of
dividends, and the election of directors. Shareholders are able
to vote to elect and remove members of the board. Proxy
voting (in absentia) can facilitate shareholder participation.

Notice and Related Information

Meeting notice and agenda, including shareholder proposals,
are to be provided to all shareholders on a timely basis.
Shareholders are allowed to ask questions at the GSM. All
shareholders are able to obtain the material
information to which they have a right on an equal
basis (no selective disclosure or selective access to
information).

Procedure for holding AGM

The Company’s Articles and By-Laws usually contain a
prescription for how annual general meeting (AGM) or
extraordinary general meeting (EGM) are to be organized.
Procedural issues may also be communicated to shareholders

meEnergyChamber
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CA Sections 30-59 identifies the rights and
obligations of shareholders

CA Section 109 states that “The directors of a
company— (a) shall call an annual meeting of
shareholders not later than eighteen months
after the company comes into existence, and
subsequently not later than fifteen months after
holding the last preceding annual meeting;

CA Section 242 a shareholder has a remedy against
corporate excesses by virtue of an oppression action

CA Sections 107-115 deals with shareholders
meetings

OECD.ILA.3; OECD.ILA.5; OECD.ILC.T; OECDILC.2;
OECDIILA5 and OECDIILA4 and I1.C; ECODA 7

directly in the notification of the AGM or EGM. Information that
is normally included is: who calls the meeting; who has a right
to demand a meeting or putan item on the agenda; the length
of notice that must be given to shareholders; quorums; proxy
voting rules; and other procedural items.

Availability and Accessibility of the
Meeting Agenda

General meetings are the principal opportunity for
shareholders to involve themselves in the decisions of the
enterprise. The organization of a general meeting is thus an
important element in the exercise of monitoring and control.
Central to the organization of the meeting and shareholder
participation is the meeting notice and the agenda. Both
must be easily available to shareholders in order for them to
participate effectively. The notice and agenda should describe
the process for holding the meeting and voting, as well as
any other information necessary for shareholders to make
informed decisions on the items on the agenda. Notice of
general meetings can be made by modern communications
technologies such as by e-mail or posted on an enterprise’s
website, or by more traditional methods such as paper mail or
publication in widely-read newspapers.

W WwWw.
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APPENDIX 1

Highlights of Corporate Governance Best Practice Guides

Corporate Governance Guidance and Principles for Unlisted

Companies in Europe (ecoDa)

The Corporate Governance Guidance and Principles for Unlisted Companies is a practical tool for unlisted companies and their stakeholders
developed by the European Confederation of Directors' Associations (ecoDa), “the European voice of board directors”. Fourteen principles of
good governance are presented on the basis of a dynamic phased approach, taking into account the degree of openness, size, complexity
and level of maturity of individual enterprises. Unlisted companies — such as founder and family-owned businesses - can extract from the
stepwise approach useful guidelines to promote their sustainability, to bring external parties to their boards, to attract funds, and to solve

issues between shareholders.

Corporate governance principles
applicable to ALL unlisted companies

i.  Shareholders should establish an appropriate constitutional
and governance framewaork for the company.

ii. Every company should strive to establish an effective board,
which is collectively responsible for the long-term success of
the company, including the definition of the corporate strategy.
However, an interim step on the road to an effective (and
independent) board may be the creation of an advisory board.

ii. The size and composition of the board should reflect the scale
and complexity of the company’s activities.

iv. The board should meet sufficiently regularly to discharge its
duties, and be supplied in a timely manner with appropriate
information.

v. Levels of remuneration should be sufficient to attract, retain,
and motivate executives and nonexecutives of the quality
required to run the company successfully.

vi. The board is responsible for risk oversight and should maintain
a sound system of internal control to safeguard shareholders’
investment and the company’s assets.

Vii.

There should be a dialogue between the board and the
shareholders based on the mutual understanding of
objectives. The board as a whole has responsibility for
ensuring that a satisfactory dialogue with shareholders takes
place. The board should not forget that all shareholders have
to be treated equally.

viii. All directors should receive induction on joining the board
and should regularly update and refresh their skills and
knowledge.

ix. Family-controlled companies should establish family
governance mechanisms that promote coordination and
mutual understanding amongst family members, as well as
organise the relationship between family governance and
corporate governance.

75
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Corporate governance principles applicable to large
and/or more complex unlisted companies

X. There should be a clear division of responsibilities at the
head of the company between the running of the board
and the running of the company’s business. No one
individual should have unfettered powers of decision.

xi. Board structures vary according to national regulatory
requirements and business norms. However, all boards
should contain directors with a sufficient mix of
competencies and experiences. No single person (or
small group of individuals) should dominate the board's
decision-making.

xii. The board should establish appropriate board
committees in order to allow a more effective discharge
of its duties.

xiii. The board should undertake a periodic appraisal of its
own performance and that of each individual director.

xiv. The board should present a balanced and
understandable assessment of the company’s position
and prospects for external stakeholders, and establish a
suitable programme of stakeholder engagement.

WWw.energy.tt
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APPENDIX 1

Highlights of Corporate Governance Best Practice Guides

OECD Principles on Corporate
Governance © OECD 2004

The Organization for Economic Co-operation and Development (OECD) Principles of Corporate Governance were endorsed by OECD
Ministers in 1999 and have since become an international benchmark for policy makers, investors, corporations and other stakeholders
world- wide. They have advanced the corporate governance agenda and provided specific guidance for legislative and regulatory initiatives
in both OECD and non OECD countries.

The Principles are a living instrument offering non-binding standards and good practices as well as guidance on implementation, which
can be adapted to the specific circumstances of individual countries and regions. The Principles are intended to assist OECD and non-OECD
governments in their efforts to evaluate and improve the legal, institutional and regulatory framework for corporate governance in their
countries and to provide guidance and suggestions for stock exchanges, investors, corporations, and other parties that have a role in the
process of developing good corporate governance. These Principles focus on publicly traded companies, both financial and non-financial.
However, to the extent they are deemed applicable, they might also be a useful tool to improve corporate governance in non-traded
companies, for example, privately held and state-owned enterprises.

i. Ensuring the Basis for an Effective Corporate iv. The Role of Stakeholders in Corporate Governance:
Governance Framework: The corporate governance The corporate governance framework should recognise the
framework should promote transparent and efficient rights of stakeholders established by law or through mutual
markets, be consistent with the rule of law and clearly agreements and encourage active co-operation between
articulate the division of responsibilities among different corporations and stakeholders in creating wealth, jobs, and
supervisory, regulatory and enforcement authorities. the sustainability of financially sound enterprises.

ii. The Rights of Shareholders and Key Ownership v. Disclosure and Transparency: The corporate
Functions: The corporate governance framework governance framework should ensure that timely and
should protect and facilitate the exercise of shareholders’ accurate disclosure is made on all material matters
rights. regarding the corporation, including the financial

situation, performance, ownership, and governance of the

ii. The Equitable Treatment of Shareholders: The corporate
governance framework should ensure the equitable
treatment of all shareholders, including minority and foreign ~ vi. The Responsibilities of the Board: The corporate
shareholders. All shareholders should have the opportunity governance framework should ensure the strategic
to obtain effective redress for violation of their rights. guidance of the company, the effective monitoring of

management by the board, and the board's accountability
to the company and the shareholders

company.

s See www.energy.tt
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OECD Guidelines on Corporate Governance of State-
Owned Enterprises © OECD 2005

The OECD Guidelines on Corporate Governance of State-Owned Enterprises were designed to complement the OECD Principles of
Corporate Governance on which they are based and with which they are fully compatible. These guidelines take the perspective of the
state as an owner, focusing on policies that would ensure good corporate governance. They are intended to provide general advice that
will assist governments in improving the performance of SOEs and are primarily oriented to state-owned enterprises using a distinct legal
form (i.e, separate from the public administration) and having a commercial activity, (i.e. with the bulk of their income coming from sales
and fees), whether or not they pursue a public policy objective as well.

i. Ensuring an Effective Legal and Regulatory Framework iv. Relations with Stakeholders: The state ownership

for State-Owned Enterprises: The legal and regulatory policy should fully recognise the state-owned enterprises’
framework for state-owned enterprises should ensure a responsibilities towards stakeholders and request that they
level- playing field in markets where state-owned report on their relations with stakeholders

enterprises

and private sector companies compete in order to avoid
market distortions. The framework should build on, and be
fully compatible with, the OECD Principles of Corporate
Governance.

v. Transparency and Disclosure: State-owned
enterprises should observe high standards of
transparency in accordance with the OECD Principles of
Corporate Governance.

vi. The Responsibilities of the Boards of State-Owned
Enterprises: The boards of state-owned enterprises
should have the necessary authority competencies and
objectivity to carry out their function of strategic guidance
and monitoring of management. They should act with
integrity and be held accountable for their actions.

ii. The State Acting as an Owner: The state should act
as an informed and active owner and establish a clear
and consistent ownership policy, ensuring that the
governance of state-owned enterprises is carried out in
a transparent and accountable manner, with the
necessary degree of professionalism and effectiveness.

ii. Equitable Treatment of Shareholders: The state and
state-owned enterprises should recognise the rights of all
Shareholders, and in accordance with the OECD Principles
of Corporate Governance ensure their equitable treatment
and equal access to corporate information

www.energy.tt
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Trinidad and Tobago
Corporate Governance Code
(In Press)

The Trinidad and Tobago Corporate Governance Code is a national corporate governance code which will provide overall principles and
standards for corporate governance with specific focus on application and best practices for companies in Trinidad and Tobago. The code
was modeled after globally agreed best practice with specific consideration and customisation for the local economy and dynamics of
the Trinidad and Tobago business society. The code consists of five principles that represent the highest and most fundamental elements
of good corporate governance and is targeted towards companies with public accountability for adoption on an “apply or explain” basis.
This includes publically listed companies, or those who report to a securities commission or other regulatory organization. It also includes
companies who hold assets in a fiduciary capacity for a broad group of outsiders, such as financial institutions. The code, a publication of
the Caribbean Corporate Governance Institute (CCGI), is being developed under the leadership for the CCGlI, the Trinidad and Tobago
Chamber of Industry and Commerce and the Trinidad and Tobago Stock Exchange.

i. Establish a Framework for Effective Governance ii. Reinforce Loyalty and Independence
Every company should be headed by an effective board, All directors should act in the best interest of the company,
which is collectively responsible for the long-term success ahead of other interests
el eomPeny; iv. Foster Accountability

ii. Strengthen the Composition and Performance of The Board should present an accurate, balanced and
Board and Committees understandable assessment of the company’s performance,
There should be a balance of independence and diversity position and prospects.

of skills, knowledge, experience, perspectives and gender

. Strengthen Relationships with Shareholders
among directors so that the board works effectively. ! g P

The Board should promote constructive relationships with
all shareholders that facilitate the exercise of their ownership
rights and encourage their engagement with the company.

State Enterprises Performance Monitoring Manual
© Ministry of Finance 2011

The State Enterprises Performance Monitoring Manual published by the Ministry of Finance, Government of Trinidad and Tobago's (GOVTT)
outlines the framework within which State Enterprises and the Minister of Finance (Corporation Sole) interact. It defines the roles of the
major interacting agencies involved in monitoring the State Enterprises, the Monitoring Mechanism, the Performance Monitoring Indicators
applicable to the Sector, and the compliance as well as inputs for generating synergies within the Sector. The guidance provided is aimed at
facilitating the GOVTT's thrust to enhance efficiency and effectiveness in the State Enterprise sector.

www.energy.tt
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